STATE OF NORTH DAKOTA
ATTORNEY GENERAL'S OPI NI ON 95-F-02

Dat e i1 ssued: February 3, 1995
Request ed by: Lynn E. Erickson, Cavalier County State's
At t or ney

- QUESTI ONS PRESENTED -
l.

Whet her a board of <county conm ssioners nmay increase the
salary of a part-tine county state's attorney, an elected
official, at regular intervals, based solely on the length of
time served in office.

Whet her a newly elected county state's attorney nust be given
the same salary as the newly elected county state's attorney's
predecessor in office.

- ATTORNEY GENERAL'S OPI NI ONS -
I

It is my opinion that a board of county conmm ssioners nmay not
increase the salary of a part-tinme county state's attorney, an
elected official, at regular intervals, based solely on the
length of time served in office; however, it nmay reset the
salary at a future date after considering the factors in
N.D.C.C. § 11-10-10. 1.

1.
It is my opinion that a newly elected county state's attorney
need not be given the sane salary as the newly elected county
state's attorney's predecessor in office.
- ANALYSES -
l.
N.D.C.C. 8 11-10-10 states in pertinent part:
7. State's attorneys in counties having a
popul ati on exceeding thirty-five thousand,

or in other counties where the board of
county conm ssioners has determ ned Dby
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resolution that the state's attorney shall
be full time and shall not be an attorney
or counsel for any party except the state
or county, shal | receive forty-five
t housand doll ars, but the county may
increase that anmount up to the sanme salary
as a county court judge. State's attorneys
not considered full tinme shall receive an
annual salary of at | east forty-five
percent of the mnimum salary paid to a
full-time state's attorney.

State | aw al so provides:

It is the intent of the legislative assenbly
that the several boards of county conm ssioners

shall exercise the responsibility of setting the
salaries of county officials wthin the Ilimts
i nposed by section 11-10-10. A board of county
conmm ssioners, in making a decision in regard to a
county official's salary, should take into account
t he financi al st at us of t he county, t he
responsibilities of the position, and any other
factors which the board my deem relevant in

arriving at such deci sion.

N. D. C. C. § 11-10-10.1. Thus, t he board of county
conm ssioners sets the salary for the position of a part-tine
county state's attorney at sonme amount that at |east equals
forty-five percent of the mninum salary of a full-tinme
state's attorney authorized by subsection 7 of ND C C
8§ 11-10-10, after taking into consideration |egislative intent
as indicated in NND.C.C. § 11-10-10.1.

Adjustnments to the salary of a county official are also
addressed in subsection 4 of NND.C.C. § 11-10-10:

The board of county comm ssioners of any county nmay,
by resolution, increase the salary of any full-tine
county official provided in this section, if, in the
j udgnent of such board, by reason of duties
perfornmed, the official merits the increase. The
salary of a county official my not be reduced
during the official's term of office. Any county
official performng duties on less than a full-tine
basis may be paid a reduced salary set by the board
of county conm ssi oners.

N.D.C.C. § 11-10-10(4). These statutory provisions do not
authorize automatic salary increases at regular intervals
based solely on the length of tinme served in office. | ndeed,

there is no |language in these statutes authorizing a salary
increase for a part-time county official, although N D. C C
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8§ 11-10-10(4) does allow for a nerit increase for a full-tine
county official. No specific tinme is set by statute for the

board of county comm ssioners to readdress the salary of a
part-tinme state's attorney. Therefore, it is nmy opinion that
the board of county comm ssioners may reset the salary of a
part-tinme state's attorney after taking "into account the
financial status of the county, the responsibility of the
position, and any other factors which the board nmay deem

rel evant In arriving at such deci sion." N. D. C. C
§ 11-10-10. 1. Therefore, it is nmy opinion that a board of
county conmm ssioners my not increase the salary of a
part-time county state's attorney, an elected official, at
regular intervals, based solely on the length of tinme served
in office; however, it may reset the salary at a future date
after consi deri ng t he factors set out in N. D. C. C

§ 11-10-10.1.
.

As i ndicated above, the board of county comm ssioners sets the
salary for the position of a part-tinme county state's attorney
at sonme anount that falls within the paraneters authorized by
subsections 4 and 7 of NND.C.C. § 11-10-10 and considering the
factors set out in N.D C.C. § 11-10-10.1. In 1981 N.D. Op.
Att'y Gen. 377, 380 it was noted that "[s]ince the setting of
the salary of the office of state's attorney involves the
exercise of sonme discretion, there is no requirenent that any
person appointed to the office receive exactly the sane salary
as the person who previously held the office.” When a new
person is elected to the office of state's attorney, that
person will receive the salary set by the board of county
conmm ssioners for the office of state's attorney. Since the
setting of the salary for the newly elected state's attorney
i nvol ves the exercise of discretion by the board of county
comm ssioners and a consideration of the financial status of
the county, the responsibilities of the position, and other
rel evant factors, the newly elected state's attorney woul d not
necessarily receive the same amount of salary as the previous
state's attorney. Thus, it is my opinion that the newy
el ected state's attorney would not have to be given the sane
salary as the state's attorney's predecessor in office.

- EFFECT -
This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It
governs the actions of public officials until such tinme as the

questions presented are decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL
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Assi sted by: Leah Ann Schnei der, Assistant Attorney General
John Fox, Assistant Attorney General
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